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Notice: This opinion is subject to formal revision before publication in the
Federal Reporter or U.S.App.D.C. Reports. Users are requested to notify
the Clerk of any formal errors in order that corrections may be made
before the bound volumes go to press.

mlniteb ~tate5 ((ourt of ~ppeal5

FOR THE DISTRICT OF COLUMBIA CIRCUIT

Argued January 28, 2004 Decided March 2, 2004

No. 00-1012

UNITED STATES TELECOM ASSOCIATlON,

PETITIONER

v.

FEDERAL COMMUNICATIONS COMMISSION A:'>J"D

UNITED STATES OF AMERICA,

RESPONDENTS

BELL ATLANTIC TELEPHONE COMPANIES, ET AL.,

INTERVENORS

Consolidated with
00-1015,00-1025,01-1075,01-1102,01-1103,03-1310,
03-1311,03-1312,03-1313,03-1314,03-1315,03-1316,
03-1317,03-1318,03-1319,03-1320,03-1324,03-1325,
03-1326, 03-1327, 03-1328, 03-1329, 03-1330, 03-1331,
03-1338,03-1339,03-1342,03-1347,03-1348,03-1360,
03-1372,03-1373,03-1385,03-1391,03-1393,03-1394,

03-1395,03-1400,03-1401,03-1424,03-1442

Bills of costs must be filed within 14 days after entry of judgment.
The court looks with disfavor upon motions to file bills of costs out
of time.
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We consider first whether the
Commission's subdelegation of authority
to the state commissions is lawful. We
conclude that it is not. We then consider
whether the Commission's nationwide
impairment determination can
nevertheless survive, even without the
safety valve provided by subdelegation
to the states. We conclude that it cannot.
We therefore vacate the Commission's
decision to order unbundling of mass
market switches, subject to the stay
discussed in Part VI.

Pg.12
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While the FCC has sought to
characterize the state commissions' role
here as fact finding, see Order 11 11 186,
493, in fact the Order lets the states make
crucial decisions regarding market
definition and application of the FCC's
general impairment standard to the
specific circumstances of those markets,
with FCC oversight neither timely nor
assured. The Commission's attempted
punt does not remotely resemble
nondiscretionary information gathering.

Pg.16
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We therefore vacate, as an unlawful
subdelegation of the Commission's
§ 251 (d)(2) responsibilities, those
portions of the Order that delegate to
state commissions the authority to
determine whether CLECs are impaired
without access to network elements, and
in particular we vacate the Commission's
scheme for subdelegating mass market
switching determinations. (This holding
also requires that we vacate the
Commission's subdelegation scheme
with respect to dedicated transport
elements, discussed below.)
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Without the (unlawful) innovation of
transforming a national impairment finding into
a provisional national impairment finding from
which state commissions could deviate if they
found no impairment under local market
conditions, the FCC's Order on mass market
switches must stand or fall as a nationwide
determination that CLECs are impaired in the
mass market without unbundled access to ILEC
switches. After reviewing the record, we conclude
that we must vacate the (no longer provisional)
national impairment finding as inconsistent with
our conclusion in USTA Ithat the Commission
may not "loftily abstract[ ] away from all specific
markets," 290 F.3d at 423, but must instead
implement a "more nuanced concept of
impairment," Id. at 426.
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...we do note that in at least one important
respect the Commission's definition of
impairment is vague almost to the point of
being empty. The touchstone of the
Commission's impairment analysis is
whether the enumerated operational and
entry barriers "make entry into a market
uneconomic." Order 1184. Uneconomic by
whom? By any ClEC, no matter how
inefficient? By an "average" or
"representative" ClEC? By the most efficient
existing ClEC? By a hypothetical ClEC that
used "the most efficient telecommunications
technology currently available," the standard
that is built into TElRIC?
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In the name of "universal service," state regulators have commonly
employed cross-subsidies, tilting rate ceilings so that revenues from
business and urban customers subsidize residential and rural ones.
USTA I, 290 F.3d at 422.

* * *
The Commission's brief treatment of the issue makes no attempt to
connect this "barrier" to entry either with structural features that would
make competitive supply wasteful or with any other purposes of the Act
(other than, implicitly, the purpose of generating "competition," no
matter how synthetic). The Commission rightly says that if prevailing
rates are too low to elicit CLEC entry even with the benefit of UNEs, the
unbundling mandate will have no consequences. True enough. But it is
no defense of a rule to say that it is harmless in those cases where it
has no effect at all; that presumably is true even of the most absurd
rule.

The interesting ease is the one where TELRIC rates are so low that
unbundling does elicit CLEC entry, enabling CLECs to cut further into
ILEC revenues in areas where the ILECs' service is mandated by state
law-and mandated to he offered at artificially low rates funded by ILECs'
supracompetitive profits in other areas. If the scheme of the Act is
successful, of course, the very premise of these below-cost rate ceilings
will be undermined, as those supracompetitive profits will be eroded
by Act-induced competition. In competitive markets, an ILEC can't be
used as a pinata.
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atternpt to distinguish anl0ng 111arkets where different findings of impairolent are likely. The
state c0J11tnissioI1 I11ust use the sanle market detinitions for all of its analysis. llill

)

495. The triggers and analysis described below must be applied on a granular basis to
each identifiable nlarket State C0l11111issions Inust first define the markets in \vhich they will
evaluate inlpairment by deterrnining the relevant geographic area to include in each 111arket 1".llJ
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State comlnissions have discretion to determine the contours of each J11arket, but they may not
define the 111arket as encOlnpassing the entire state. Rather, state comlnissions must define each
market on a granular level, and in doing so they must take into consideration the locations of
custoolers actually being served (if any) by coolpetitors, 'ir the variation in factors affecting
cornpetitors' ability to serve each group ofcustoolers,I'i1X and conlpetitors' ability to targetl~~9 and
serve specific markets econornically and efficiently using currently available technologies.
While a 111 are granular analysis is generally preferable, states should not define the tnarket so
narro\vly that a competitor serving that market alone would not be able to take advantage of
available scale and scope econornies from seIVing a \\rider olarket. State cOffilnissions should
consider ho\\/ competitors' ability to use self-provisioned switches or switches provided by a
third-paf1y \.vholesaler to serve various groups of custonlers varies geographically and should
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> Tasks Under TRO
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FCC Self-Provisioning Trigger
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47 CFR 51.319 d 2 iii A 1
"To satisfy this trigger a state commission must
find that
• three or more competing providers
• not affil iated with each other or the

incumbent lEC,
• including intermodal providers of service

comparable in quality to that of the
incumbent lEC,

• each are serving mass market customers in
the particu lar market

• with the use of their own local switches."
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Three Parts of the "Potential Deployment" Test
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Three Parts of the "Potential Deployment" Test
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DC Circuit Court Order

ltnirrb ~rJlc"j (ourl of 1:1~~ral5
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1"Il-"n'",,;,

As we explained in the mass market switching
context, the Commission may not subdelegate
its § 251 (d) authority to state commissions.
Although the Commission characterizes the states'
role as "fact-finding," Order 11394, the
characterization is fictitious. It is the states, not
the FCC, that determine whether the competitive
triggers, or the Commission's numerous and
largely unquantified alternative criteria, are
satisfied; it is the states that issue binding orders,
subject only to the Commission's discretionary
review. And, as with mass market switching, the
Order itself suggests that the Commission doubts
a national impairment finding is justified on this
record. Id. 1111360, 394, 398. We therefore vacate
the national impairment findings with respect to
081, 083, and dark fiber and remand to the
Commission to implement a lawful scheme.

Pp.27-28
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>Triennial Review Order · Paragraph 328





>Triennial Review Order • Paragraph 399





>DC Circuit Court Order
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For dedicated transport elements the Commission decided that the appropriate
market was not a geographic market (e.g., a Metropolitan Statistical Area ("MSA"),
as the ILECs urged, or general customer class), but rather a specific point-to-point
route. Thus, for example, the fact that dedicated transport facilities are widely
deployed within one MSA does not, in the Commission's view, necessarily preclude
a finding of impairment between two specific points within that MSA, if deployment
has not satisfied the Commission's competitive "triggers" on that route. We do not
see how the Commission can simply ignore facilities deployment along similar routes
when assessing impairment. Suppose points A, B, and Care all in the same geographic
market and are similarly situated with regard to the "barriers to entry" that the
Commission says are controlling. See Order 11 11 184 et seq. Suppose further that
multiple competitors supply DS1 transport between points Aand B, but only the ILEC
and one other CLEC have deployed DS1 transport between Aand C. The Commission
cannot ignore the A-B facilities deployment when deciding whether CLECs are impaired
with respect to A-C deployment without a good reason. The Commission does explain
why competition on the A-B route should not be sufficient to establish competition
is possible on the A-C route, Order 11 401, but this cannot explain the Commission's
implicit decision to treat competition on one route as irrelevant to the existence of
impairment on the other. Nor does the Commission explain whether, and why, the
error costs (both false positives and false negatives) associated with a route-by
route market definition are likely to be lower than the error costs associated with
alternative market definitions. While it may be infeasible to define the barriers to
entry in a manageable form, i.e., in such a way that they may usefully be applied
to MSAs (or other plausible markets) as a whole, the Commission nowhere suggests
that it explored such alternatives, much less found them defective.
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>DC Circuit Court Order
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We therefore hold that the Commission's
impairment analysis must consider the
availability of tarified IlEC special access

,services when determining whether would
be entrants are impaired, and vacate 1111
102-03 of the Order. This of course still
leaves the Commission free to take into
account such factors as administrability,
risk of IlEC abuse, and the like. What the
Commission may not do is compare
unbundling only to self-provisioning or third
party provisioning, arbitrarily excluding
alternatives offered by the ILECs.

Pg. 33
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>Summary of FCC's Triggers for High-Capacity Loops
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>High-Cap Loops
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> Summary of Rules for FCC's Potential Deployment
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>Loop Results • Potential Deployment
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Transport Facilities Results • Potential Deployment
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>Triennial Review Order • Paragraph 417
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> AT&T is a Wholesale Provider
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>Loop Results





A17164-012 3/25/04 3:51 PM Page 1

Transport Results
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>DC Circuit Court Order

...the Order makes clear that the national impairment finding was based solely on hot
cuts.

* * *

ll'Ulrb .I~I.~ L'QIUI Ql '.'lppr~l~

.;;.. ..:,::",":::,;::::'.~.':::""~.':::;:'::'I.",,=.,,~

Though certain sections of the Order suggest that impairment due to hot cut costs
might be sufficiently widespread to support a general national impairment finding
even in the absence of more "nuanced" determinations to be made by the state
commissions, Order 1111459, 470, 473, the Commission at other points concludes that
a national finding, without the possibility of market-specific exceptions authorized by
state commissions, would he inconsistent with USTA I. See Order 1111186-88, 196,
425, 485, 493. At the very least, these latter passages demonstrate that the Commission's
own conclusions do not clearly support a non-provisional national impairment finding
for mass market switches, and thus require us to vacate and remand.

Moreover, we doubt that the record supports a national impairment finding for
mass market switches. In another context the Commission has already addressed a
kindred issue. Under § 271 of the Act, the subset of ILECs that used to be operating
companies of AT&T before its break-up (the Bell Operating Companies, or "BOCs")
can enter the interLATA market (the market for calls between different local access
and transport areas) only by showing, among other things, that they are providing
CLECs adequate unbundled access to various network elements, including local
loops. See Act § 271 (c)(2)(B)(iv). The Commission acknowledges that in that context
it has in fact found that the BOCs were doing so "in the quantities that competitors
demand and at an acceptable level of quality" ...

* * *
In none of those proceedings did the Commission find the hot cut process inadequate
to meet this standard.
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> Mel's Definition of "Seamless"
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1 service?

2 A It could be perceived a little bit differently,

3 Ms. Foshee. As long as the customer notices no

4 interruption in their service, it's invisible to them.

5 That doesn't mean that it's necessarily -- they're not

6 down for 10 seconds.

7 Q So there could be a disruption of -- there

8 could be a minimal disruption of service, and that would

9 constitute a seamless process?

10 A Very, very, very minimal, yes.

11 Q Let me ask it this way. Is ELP a seamless hot

12 cut, in your opinion?

an issue in this docket; correct?

A Correct.

Q And at least part of the reason for that is

that ELP can't be implemented in nine months; correct?

A Correct.

Q So your view then, by necessity, is that the

Florida Commission cannot implement a seamless batch hot

cut process in this proceeding; right?

A That would be correct.

Q So, Mr. Van De Water, that means, does it not,

that you're really just arguing that the Triennial

13

14

15

16

17

18

19

20

21

22

23

24

25

A

Q

Yes.

And ELP, as I think we've talked about, is not

FLORIDA PUBLIC SERVICE COMMISSION
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>MCI Has Proffered No Batch Hot Cut Process
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Q Is MCI supporting Verizon's hot cut process in

any TRO switching state case?

A MCI is --

Q Ms. Lichtenberg, if you could answer yes or no,

please, and then feel free to explain.

A Yes and no. We have agreed with a number of

the options that Verizon has put on the table, most

notably the use of WPTS and the local number portability

trigger. We have concerns about other issues, pieces of

the types of migrations, transitions that will not be

included.

Q Are you supporting Verizon's process ln any

state TRO switching case, Ms. Lichtenberg?

A Not 100%.

Q Did you collaborate with SBC about its batch

hot cut process?

A Yes.

Q Are you supporting SEC's process in any state

proceeding?

A No. We have narrowed the issues from over 100

down to a small number. I believe it's close to 20

to 40. We are continuing to work through them, and

those are being litigated now.

Q I'm sorry. You narrowed it down to 40 issues?

A I believe it has been narrowed down to 40

FLORIDA PUBLIC SERVICE COMMISSION
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>Deposition of Mark D. Van de Water
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Q Okay. And you haven't submitted or suggested

any adjustments to the volume estimates provided by

verizon witness Dr. Taylor; isn't that right?

A That's also correct.

Q Okay. Now, on page 24 of your direct testimony

A I'm there.

Q Okay. Is it fair to say that on page 24,

you're basically advocating greater automation of the

hot cut process?

A Yes, I would say that I am. But I'm certainly

not making that as a recommendation involving any sort

of precondition to a finding of no impairment, but

rather something which the network ought to evolve to in

the future.

Q Okay. So then it's not your position that in

the course of this nine-month proceeding, there has to

be the adoption of some kind of automated hot cut

process?

A While it would be nice, that's certainly not

our recommendation.

Q Okay. So then just to be clear, it's MCI's

position that a process can satisfy the TRO even if the

work that's done, the actual cutover of the loop is

manual?

FLORIDA PUBLIC SERVICE COMMISSION
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Mel Admits Its Testimony Regarding BellSouth's Batch
Hot Cut Performance Is Speculative
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hot cut processes does not minimize the time
and costs specific to the ILEC's activities?

A. Other than the fact that processes, ordering
processes as discussed in Ms. Lichtenberg's
testimony and the communication between
carriers during the hot cut processes haven't
been automated as the way she has described
it in her testimony, and the fact that the manual
portions of the processes haven't been
automated where that is possible, I can't think
of anything offhand.
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1 will be getting. Right now we have words that say there

2 will be a Web-based notification tool in June. I'm not

3 really sure what that tool is.

4 Q On page 9 of your rebuttal testimony, lines 19

5 and 20, you testified that BellSouth has not provided

6 documentation on how the process, meaning the batch

7 ordering process, will work. That was your testimony;

8 right?

9 A Yes.

10 Q MCl received the UNE-to-UNE bulk ordering user

11 requirements via the Change Control Process, did it not?

12 A Yes.

13 MS. FOSHEE: Mr. Chairman, I have no further

14 questions. Thank you.

15 CHAIRMAN BAEZ: Staff?

16 MR. SUSAC: Staff would like to defer its

17 questions for Ms. Lichtenberg.

18 CHAIRMAN BAEZ: Okay. Oh, I'm sorry,

19 Ms. Kestenbaum.

20 MS. KESTENBAUM: I'm sorry. Yes, I actually

21 have a few questions.

22 CHAIRMAN BAEZ: Okay. You may proceed.

23 CROSS-EXAMINATION

24 BY MS. KESTENBAUM:

25 Q Good evening, Ms. Lichtenberg. And I do only

FLORIDA PUBLIC SERVICE COMMISSION
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2

3

4

5

6

7

8

9

10 Q.

11 A.

12

13 Q.
14

15 A.

16

17

18

19

20

21

22

23

24

NORTH CAROLINA UTILITIES COMMISSION

DIRECT INTERVENOR TESTIMONY OF DENISE C. BERGER

ON BEHALF OF

AT&T COMMUNICATIONS

OF THE SOUTHERN STATES, INC. AND TCG OF THE CAROLINAS, INC.

DOCKET NO. P-55, Sub 1022

SEPTEMBER 10, 2001

PLEASE STATE YOUR NAME AND ADDRESS.

My name is Denise C. Berger. My business address is 1200 Peachtree Street, NE,

Atlanta, Georgia 30309.

PLEASE DESCRffiE YOUR EDUCATION AND PROFESSIONAL
EXPERIENCE AS THEY RELATE TO ISSUES IN THIS PROCEEDING.

I hold a Bachelor of Fine Arts degree from the University of Southern Mississippi

and a Master of Business Administration from the University ofHouston with an

emphasis in Marketing and Management.

I am employed with AT&T as the District Manager for Supplier Performance in

AT&T's Local Services and Access Management Department for Alabama,

Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South

Carolina, and Tennessee. As a district manager. my duties entail managing the

ongoing performance improvement of AT&T's local services suppliers in the

Southern Region for all local services AT&T offers. My team is responsible for

evaluating and managing the ongoing perfonnance improvement ofAT&T's



A17146-099 3/25/04 3:57 PM Page 2

3825

1 A No. It's more global than that, actually. We

2 agree with the TRO, not just from those two

3 declarations, but from our experiences nationwide when

4 we were doing the liNE loop product. It wasn't just

5 here, and it wasn't just those two documents.

6 Q Well, the facts underlying your testimony, as I

7 understand it, Mr. Van De Water, and as you've testified

8 to and responded in interrogatories, are Denise Berger's

9 271 testimony; right?

10 A That was a response, yes.

11 Q Okay. And when you say consistent with the FCC

12 TRO findings in your presentation, the FCC relied on the

13 Brenner declaration; correct?

14 A I believe that was one of the declarations they

15 did rely on.

16 Q Okay. And the Brenner declaration is the one

17 that AT&T had no facts to support when we asked AT&T to

18 produce them in discovery; right?

19 A That I don't recall, Ms. Foshee.

20 Q Do you have a copy of AT&T's seventh

21 interrogatory responses to BellSouth with you?

22 A I do not.

23 MS. ROSS-BAIN: And if counsel has that and

24 wants to supply it --

25 MR. FOSHEE: May I approach the witness,

FLORIDA PUBLIC SERVICE COMMISSION
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1 individual hot cut process works is not relevant to this

2 proceeding; correct?

3 A Yes. I believe that the FCC said the same

4 thing.

5 Q Do you think that testimony filed in the

6 BellSouth 271 case allegedly showing that BellSouth's

7 individual hot cut process doesn't work is relevant to

8 this proceeding?

9 A No. I don't believe that the 271 process,

10 which focused on the UNE-P platform for mass market

11 customers as the way to have competition, provided

12 enough focus on the loop process.

13 Q with respect to scalability, your view is that

14 the definition of scalability is that the hot cut

IS process must be able to handle mass market volumes;

16 correct?

17 A Yes, that is correct.

18 Q And you've defined mass market volumes as the

19 equivalent of the volumes that we see today for UNE-P;

20 correct?

21 A Yes.

22 Q Ms. Lichtenberg, is Mcr providing service using

23 liNE loops anywhere in BellSouth's region?

24 A MCr mass markets does not provide a liNE loop

25 product to the residential and small business customer.

FLORIDA PUBLIC SERVICE COMMISSION
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Q Now, Mr. Van De Water, with respect to the

alleged operational issues you discuss in your

testimony, you have no opinion as to whether those are

relevant to the triggers analysis; correct?

A I am not the trigger witness, no.

Q Now, Mr. Van De Water, you testified on page 59

of your direct, lines 10 through 11, that if all UNE-P

customers are migrated to UNE-L, significant blocking of

trunks connected to the tandem or tandem switching,

quote, "can be expected." Do you see that testimony?

A I'm there.

Q You didn't look at BellSouth's PMAP trunk

blockage data before you filed this testimony, did you?

A No. I didn't need to.

Q And you didn't look at BellSouth's traffic

management processes; correct?

A I didn't need to.

Q And you didn't look at BellSouth's trunk

augmentation guidelines; correct?

A I didn't need to.

Q In fact, you had no empirical data to support

your conclusion that blockage can be expected, correct?

A Again, my experience is what drives this. The

traffic will change if everything is going through the

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A I am.

FLORIDA PUBLIC SERVICE COMMISSION
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service using UNE loops?

A No.

Q Well, how is it, Ms. Lichtenberg, that on the

one hand you say there will be an exponential increase

in UNE loop volume, and on the other hand say that MCI

can't provide service using UNE loops?

A We say that if we could make the process work,

if we could cover the economic and operational problems,

we will begin moving our customers, .and so will other

CLECs, and so volumes will go up exponentially.

Q Ms. Lichtenberg -- I'm sorry. I'm having

problems with my mike. Is it your position that if the

Commission finds no impairment in BellSouth's 12 trigger

markets in this proceeding and makes no other changes,

that the exponential increase that you talk about here

won't exist?

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

A

Q

Yes, but I do need to elaborate on that one.

Go ahead.

19 A If changes aren't made and no impairment is

20 found, as the panel has described to you today, what you

21 will see, I believe, is the dropping away, the withering

22 away of competition. I hope you will see some UNE loop

23 competition, but I don't know.

24 Q Ms. Lichtenberg, you've also testified that

25 BellSouth's 271 evidence proving that BellSouth's

FLORIDA PUBLIC SERVICE COMMISSION
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

in Georgia, please? Do you have that in front of you? I

think it's on the screen.

A (Witness Gillan) Yes.

Q And these are the six criteria that were contained

in your prefiled direct testimony to this Commission,

correct?

A (Witness Gillan) Yes. There's a slight

difference between them. The slides were unfortunately

created off of the Florida testimony and as we indicated in

Florida, we had refined the criteria by the time we filed ln

Georgia and all subsequent states, combining two of these

criteria and incorporating onto the list a criteria that we

have discussed extensively in the Florida testimony, but

which had not actually been incorporated in the list. So

it's sort of a housekeeping detail that we shifted between

Florida and Georgia.

Q Okay. Well, let's look at lines 8 through 10 of

your Georgia testimony. This is the third criteria on your

list and that is "The self-provisioning trigger candidate

should provide services exhibiting a ubiquity comparable to

liNE-P, within the area chosen for analysis", correct?

A (Witness Gillan) Yes.

Q And would you agree with me that that criteria

does not appear on the list of the six that you identified

and discussed with the Commission this morning?
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1 A (Witness Gillan) Well, it was not one of those

2 numbered criteria, that is correct.

3 Q Okay.

4 A (Witness Gillan) It's certainly one of the issues

5 that we discussed in the presentation, but it did not make

6 it as a listed criteria in that draft.

7 Q And if we could look at the -- let's look at lines

8 12 through 15, which is the fourth criteria that you

9 identified in your prefiled testimony. Now is it fair to

10 say that this is actually a combination of your third and

11 fourth criteria that were in your presentation this morning?

12 A (Witness Gillan) Yes, Mr. Ross, I'm sure you read

13 the testimony in Florida and you're well aware that we

14 combined those two and lifted the discussion of ubiquity out

15 of the text of the testimony and listed it as a criteria in

16 Georgia and all the other states.

17 Q So in your presentation this morni~g, to the

18 extent you represented to the Commission that criterias 3

19 and 4 were mutually -- or both had to be met, in your

20 testimony, you testified that it's an either/or proposition,

21 1S that correct?

22 A (Witness Gillan) No, I don't think that's an

23 accurate statement. The testimony explains that the

24 recommendation is that the trigger must be relying on ILEC

25 analog loops and then as this points out, if the Commission
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1 does choose to consider an intermodal alternative -- in

2 other words, if it chooses not to accept our recommendation

3 that it must be relying on the ILECs to provide the loops,

4 then it must meet these additional criteria as well. But

5 the recommendation is, as it was in the testimony, as it was

6 in the presentation, that we don't recommend the Commission

7 accept any trigger candidate that is not relying on ILEC

8 loops.

9 Q Okay, so your testimony here is that the

10 difference between your presentation this morning and as it

11 relates to the six criteria and the six criteria in your

12 prefiled testimony, was just a housekeeping error.

13 A (Witness Gillan) Yes, as we explained in

14 testimony that I'm sure you've read in Florida.

15 Q Actually, I'll be honest, Mr. Gillan, I wasn't in

16 Florida, I haven't read the Florida testimony, so I

17 apologize if I'm behind the curve on that one.

18 I do want to ask you some questions about a topic

19 that you also discussed in your presentation this morning,

20 which concerns pricing for elements that BellSouth must

21 provide under Section 271.

22 I believe you made the statement in your testimony

23 as well as again this morning that you believe TELRIC rules

24 fairly compensate BellSouth for local switching, is that

25 correct?
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Docket No. 030851-TP
Direct Testimony of Joseph Gillan

On behalf of the Florida Competitive Carriers Association

1

2

3

4

5

6

7

8

switch-based CLECs to justify a "no impainnent" finding in a market in spite of

the national finding of mass market switching impainnent.

The self-provisioning trigger criteria can be organized into six categories. Before

a "trigger candidate" can be found to qualify as satisfYing the self-provisioning

trigger, the criteria contained in the TRO for each of these categories must be

satisfied. The six categories are as folIows:

9

10

11

12

13

14

15

16

17

18

19

20

21

22

*

*

*

*

The self-provisioning trigger candidate's switches must not be

"enterprise" switches.

The self-provisioning trigger candidate must be actively providing

voice service to mass market customers in the designated market,

including residential customers, and is likely to continue to do so.

The self-provisioning trigger candidate should be relying on lLEC

analog loops to connect the customer to its switch.

If the self-provisioning trigger candidate provides an "intennodal

service," its service must be comparable to the ILEC service in

cost, quality, and maturity.

36
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Docket No. 030851-TP
Direct Testimony of Joseph Gillan

On behalf of the Florida Competitive Carriers Association

1

2

3

4

5

6

7

*

*

The self-provisioning trigger candidate may not be affiliated with

the ILEC or other self-provisioning trigger candidates.

The existence of the self-provisioning trigger candidate should be

evidence of sustainable and broad-scale mass market competitive

alternatives in the designated market.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Q.

A.

Only if each of these trigger criteria is met does a candidate qualify as one of the

three self-provisioning providers necessary to satisfy the FCC's self-provisioning

trigger.

Criteria 1: Enterprise Switches Do Not Qualifv as Triggers

You identify the first criterion as requiring that the self-provisioning trigger

candidate's switches must be "mass market" switches rather than

"enterprise" switches. Please describe the FCC's discussion of this criterion

in the TRO.

The analytical importance of the distinction between the "mass market" and

"enterprise market" pervades the TRO. The FCC found that, even based on the

limited record before it, there was a clear distinction between the mass market and

the enterprise market, both in terms ofcustomer profile and the state of CLEC

switch deployment.

37
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1 * The self-provisioning trigger candidate's switches must be "mass

2 market," not "enterprise" switches.

3

4 * The self-provisioning trigger candidate must be actively providing

5 voice service to mass market customers in the designated market,

6 including residential customers, and is likely to continue to do so.

7

8 * The self-provisioning trigger candidate should provide services

9 exhibiting a ubiquity comparable to UNE-P within the area chosen

10 for the analysis.

11

12 * The self-provisioning trigger candidate should be relying on ILEC

13 analog loops to connect the customer to its switch or, ifa claimed

14 "intermodal" alternative, its service must be comparable to the

15 ILEC service in cost, quality, and maturity.

16

17 * The self-provisioning trigger candidate may not be affiliated with

18 the ILEC or other self-provisioning trigger candidates.

19

20 * The existence of the self-provisioning trigger candidate should be

21 evidence ofsustainable and broad-scale mass market competitive

22 alternatives in the designated market.

23

38
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1 showed what your -- that which your witness so blithely

2 maintains, that these rates are somehow below cost.

3 Q When you said that you could throwaway your

4 testimony about embedded cost, do you want to withdraw that

5 part of your testimony?

6 A (Witness Gillan) Oh, no, let's talk about it.

7 Q Okay, you look at page 14 of your surrebuttal,

8 please.

9 A (Witness Gillan) Yes.

10 Q And I'd like to focus on the table, Table 1 at the

11 very top of the testimony. Now here's where you purport to

12 calculate the average embedded cost of switching and you

13 calculate a cost of $3.84 per line; do you see that?

14 A (Witness Gillan) Yes.

15 Q And based upon the data you presented here, you

16 considered two categories of cost from ARMIS data -- central

17 office switching expense and a calculation of the

18 depreciation associated with that central office switching

19 expense, correct?

20 A (Witness Gillan) Yes, I was trying to determine

21 whether or not -- I was trying to estimate what your direct

22 embedded cost was, to see if there was contribution to the

23 other costs in the rates you are paid for that.

24 Q Now did -- what kind of expenses are in the ARMIS

25 category of central office switching expense?
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1 A (Witness Gillan) Costs associated with switching

2 and the collection of billing, call detail records are among

3 the categories I recall.

4 Q Okay. Is that it or do you recall anything else?

5 A (Witness Gillan) I didn't go into it, I don't

6 recall I have it printed out, but I didn't bring it.

7 Q And the depreciation you calculated is just the

8 depreciation associated with the central office switching

9 expense that's identified on this chart, correct?

10 A (Witness Gillan) Well, depending on how you go

11 about calculating it, it's very possible that it's a

12 dramatic over-statement of the depreciation associated with

13 your central office switches. The problem is in ARMIS,

14 there is no category that's reported that says depreciation

15 on central office switches. There's a category of plant in

16 service and there's a category total switching plant in

17 service and there's a total plant in service, which is what

18 I used to allocate the depreciation cost to this category.

19 But part of what happens is that your switches are being

20 depreciated and on an embedded cost basis are becoming

21 cheaper each and every year through accumulated

22 depreciation.

23 In BellSouth Georgia's situation, I think it's 60

24 percent of your switch investment was made prior to 1990, so

25 much of that switch investment is already written off and
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1 fully recovered, yet I'm continuing to allocate it here.

2 And I think it's actually 80 percent was before 1996.

3 So it's very -- in fact, it's impossible looking

4 at ARMIS data to come up with a precise estimate of what

5 amount of your annual depreciation should be attributed to

6 switching. This was the measure I used that gave me the

7 highest level. There are other ones that give much, much

8 lower levels that may be more accurate.

9 Q Do you know for certain that the depreciation

10 associated with BellSouth switching is, in your words, over

11 stated, using this number?

12 A (Witness Gillan) No, not for certain. Quite

13 frankly, the only real important number on this is the $4.00

14 a month that you appear to be telling this Commission you

15 would rather have an empty switch port that sits idle with

16 no revenue than have $4.00 a month coming in the door. I

17 was just trying to figure out if there was any conceivable

18 basis for that to be a reasonable position from a business

19 perspective. This wouldn't really answer that anyway,

20 because it's an embedded cost study and as you're well

21 aware, both your economists and myself and any economist in

22 these proceedings would indicate that forward looking costs

23 are the appropriate standard to use.

24 Q we'll get to the 4.17 in just a minute. I want to

25 focus on the $3.84 average embedded cost that you've
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1 calculated. Would you agree with me that there's no cost of

2 capital reflected in that $3.84?

3 A (Witness Gillan) Yes.

4 Q will you agree that there's no cost of -- any

5 portion of shared and common costs in that $3.84?

6 A (Witness Gillan) Yes.

7 Q Would you agree that there's no cost for taxes or

8 uncollectibles in that $3.84?

9 A (Witness Gillan) Yes.

10 Q In fact, you didn't even take into account costs

11 associated with land and buildings in which the central

12 office switching equipment is actually located, did you?

13 A (Witness Gillan) No. But again, the question is

14 that land and building is going to sit there, why do you

15 want $4.00 less a month?

16 Q Well, let me ask it this way -- part of your

17 testimony is, I believe, that the difference between what

18 you calculate as average TELRIC and what you calculate an

19 average embedded cost should be, I think as you've described

20 it, contribution that BellSouth would enjoy; is that

21 correct?

22 A (Witness Gillan) It's contribution to go to cover

23 those other costs that you referred to. It's actually an

24 under-statement of it because again, what you would really

25 want to compare it to is the incremental cost of that switch
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1

2

3

4

5
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9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

port in order to really look at what is the contribution to

your other costs that comes about by having the revenue

stream of $4.00 a month as estimated here.

Q Let's go to your surrebuttal in Florida, if we

can.

A (Witness Gillan) Do you have a copy of my

surrebuttal in Florida?

Q Yes, James will pop that right up, I think it's

page 13 of your surrebuttal in Florida.

Now can we agree that this is basically the same

calculation you did in Georgia except you added a figure in

Florida that you didn't have in Georgia, did you see that?

That's that last line.

A (Witness Gillan) Yes. Although, this is actually

from an errata was issued to this page. But for purposes

of this discussion, I don't think it's necessary to dwell on

that.

Q Okay. The last line that you have here, the 130

percent contribution from the price in Florida, which I

gather you calculate is the difference between the average

SCAT rate and the average embedded cost, correct?

A (Witness Gillan) Yes.

Q Now did you do a similar contribution calculation

for switching in Georgia?

A (Witness Gillan) No, actually I wiped out this
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1 spreadsheet and was creating a new spreadsheet when I did

2 Georgia.

3 Q Would you agree with me; subject to check, that if

4 you did this same calculation for Georgia, looking at the

5 table that you present in your testimony, that the

6 contribution would be 33 cents or roughly 8.6 percent?

7 A (Witness Gillan) Yes ,ilildet"-:thiS"'r7_,,I,J m ~~su,m,ing

8 you got the math right, Mr. Ross. Under this estimate of

9 your depreciation, that's what it would be. Under the lower

10 estimated depreciation I looked at, it was closer to 60

11 percent.

12 Q It's not your position that 33 cents is sufficient

13 to cover BellSouth's cost of capital, BellSouth's shared and

14 common costs, BellSouth's taxes uncollectibles or land and

15 buildings, is it?

16 A (Witness Gillan) No, because actually my position

17 is to cover all of those things appropriately, you deserve

18 compensation of $4.17 a month, which is the cost-based rate

19 on a forward looking basis. In order to cover all those

20 costs appropriately, the TELRIC standard captures each and

21 everyone of those on a forward looking basis, which is the

22 appropriate basis to use.

23 The real point of my testimony is to keep pointing

24 out to the Commission that your position in this proceeding

25 fundamentally is you would rather have empty switch ports
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Table 1: BeUSouth's Average Embedded Switching Cost

Cost Cateeorv 2002 ARMIS Per Line
Central Office Switching Expense $56,313 $1.29
Switchine: Share ofDepreciation!Amortization20 $111,719 $2.55

Average Embedded Cost $168,032 $3.84
Average TELRIC21 $4.17

1

2

3

4

5

6

7

8

9

10

As the table above shows, the TELRIC-based ONE rates (which BellSouth has

agreed, at least in principle, are comparable to TSLRIC) are above the estimate of

its embedded cost.22 Under a variety ofstandards - TELRlC, TSLRIC and

embedded cost - the existing ONE rates for local switching are clearly just and

reasonable. Consequently, although the FCC has modified the pricing standard

from a strictly TELRIC-based standard, to a potentially more liberal "just and

reasonable" standard, there is ample evidence that the existing rates are justified

under both.23

11

12

Q. Do BeUSouth's proposed section 271 rates comply with the just and

reasonable standard?

20 ARMIS does not separately assign depreciation cost to switching. However, Telephone
Plant in Service (TPIS) is separately reported for central office switching and the ratio of
Switching TPIS to Total TPIS was used to estimate that portion of BellSouth's 2002 depreciation
allocated to switching.

21 Source: BeliSouth Exhibit JAR-5.

22 The average TELRIC revenue in Table 1 does not include revenues obtained from the
CLEC for billing records, although the embedded cost category does include costs associated
with recording call detail. As a result, a more precise comparison would likely show revenues
exceeding costs by a larger amount than shown in the table.

23 I remind the Commission that the Act itself defines the cost-based rates of section
252(d)(l), which the FCC requires satisfy its TELRIC-rules, are just and reasonable.

14
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11

12

13

14

15

16

Cross-subsidization is measured using forward-looking
incremental costs, not historical accounting costs .... Even
reasonable allocations of fixed costs or common overhead costs to
a service have no role in a subsidy test. .. 14

***

The fact that TELRlC includes an allocation of shared fixed and
common costs means that the TELRlC-based UNE price would be
too high for a price floor. 15

Thus, even BellSouth agrees that TELRlC-based UNE rates for local switching

are not being subsidized. Moreover, there is ample evidence that BellSouth's

UNE switching rates are substantially above its embedded costs, as reflected in its

ARMIS filings:

Table 2: BellSouth's Average Embedded Switching Cost

Cost Cate~ory 2002 ARMIS Per Line
Central Office Switching Expense $75,463 $1.06
Switching Share of Depreciation!Amortization '" $160,708 $2.25

Average Embedded Cost $236,171 $3.31
Average SGAT Rate (including usage) II $7.62
Contribution from SGAT Based Price 130%

14 Rebuttal Testimony of William Taylor on behalfof BelISouth, Docket Nos. 02-0119-TP
and 020578-TP, filed November 25, 2002 ("Taylor Rebuttal"), page 18.

Taylor Rebuttal, Page 6.

16 ARMIS does nol separately assign depreciation cost to switching. However, Telephone
Plant in Service (TPIS) is separately reported for central office switching and the ratio of
Switching TPIS to Total TPIS was used to estimate that portion of BellSouth's 2002 depreciation
that can be allocated to switching.

11 Average TELRIC rate is calculated based on BellSouth's average usage per line (as
reported in ARMIS 43-04, Dial Equipment Minutes of Use) of3,238 minutes per line.

13
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you the benefit of the doubt, 400 percent over cost for the

recurring rate and I think it's 10,000 percent over cost on

the non~recurring rate. You use the term market rate, but

the issue, since there is no market, is what is a just and

reasonable rate. And those rate increases and those price

increases can't be considered just and reasonable by any

just and reasonable man or woman.

Q Mr. Magness, if I heard him correctly this

afternoon, represented that his clients, and I assume he is

referring to CompSouth members, were unable to negotiate a

rate lower than the $7.00 switching additive that BellSouth

is proposing as the market-based rate. Did I -- did you hear

that?

A (Witness Gillan) I didn't hear that. Quite

frankly, our position is that that -- we don't have time to

mess around with failed negotiations with you. We want the

Commission to set -- to review and set what the just and

reasonable rate is for switching, because that switching

rate needs to exist in order for these companies to continue

to provide competitive services to well over half a million

Georgia consumers today, and without the Commission stepping

in and performing the role of arbiter of that dispute,

there's a chance that a significant rate increase will be

imposed on these companies and because if it's imposed on

these companies, on the customers that have decided to take
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1 prior to the commencement of the state impairment

2 proceedings, correct?

3 A (Witness Lichtenburg) That is correct. We felt

4 that during these proceedings we would learn more about the

5 process and that hopefully BellSouth would sit down with us

6 the way the other companies have done and that we wouldn't 

7 - we would have just been able to work through it the way we

8 try to work through things in a business to business

9 fashion. When we realized that couldn't happen, we decided

10 to get those change requests in.

11 Q Let's talk about that a little, Ms; Lichtenburg.

12 Your position, as you've explained to Commissioner Burgess,

13 is that BellSouth should have collaborated on its batch hot

14 cut process, right?

15 A (Witness Lichtenburg) Yes.

16 Q And you testified, I believe, just now and in your

17 prefiled testimony, that you've collaborated with Verizon,

18 SBC and Qwest, right?

19 A (Witness Lichtenburg) Yes.

20 Q And MCl is not supporting the batch hot cut

21 process with any of those lLECs in any state in the country,

22 is it?

23 A (Witness Lichtenburg) Yes and no. What we did

24 was we started out with a list of issues. And let me USe

25 SBC as an example because I think it was the biggest issue
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left. It was well over iaa issues. And all the CLECs and

SBC met together and we narrowed.that list of issues down

until there are some 40 or perhaps fewer than those and

those are the subject now of review by commissions. But we

were able to get it much closer to a workable process and

now we'll see what comes out the other end of the sausage

maker.

Q So just to make sure I understand. Your position

is that the collaboration resulted ion 40 issues that you're

litigating with SBC, correct?

A (Witness Lichtenburg) I believe it was 40, I

didn't count them up. And not all CLECs are litigating all

issues.

Q But MCI is?

A (Witness Lichtenburg) No, r don't believe that's

the case. There are some issues that Mcr said fine.

Q Now the Florida Commission has had an ongoing CLEC

collaborative since 2002, hasn't it?

A (Witness Lichtenburg) Yes, it has.

Q And the purpose of that collaborative is for CLECs

to raise operational issues that it has with BellSouth,

correct?

A (Witness Lichtenburg) Yes.

Q Mcr never raised a hot cut issue at that

collaborative, did it?
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1 A (witness Lichtenburg) That is correct, Mcr did

2 not. We have been focusing on the issues of CLEC to CLEC

3 migrations and CSRs since we are not issuing any hot cut

4 orders for the residential and very small business market in

5 Florida.

6 Q And Ms. Lichtenburg, isn't it true in fact that

7 even with all the collaboration in the world, there is no

8 manual process that Mcr contends could support UNE-L mass

9 migration, correct?

10 A (Witness Lichtenburg) Correct, at the volumes

11 that we believe are going to happen if we lose liNE-Po It's

12 a scalability issue. We think, however, that once the new

13 software is developed in SBC, in Qwest, in Verizon, and

14 potentially once the changes that BellSouth is proposing are

15 understood and made, that we might be able to really figure

16 out if this process is possible.

17 Q Let me follow up on two things you said. With

18 respect to a process being able to support mass market

19 volume~, MCI's definition of scalability, in other words,

20 the scale necessary to support mass market volumes, is the

21 equivalent to the volumes we see today with liNE-P,

22 correct?

23 A (Witness Lichtenburg) Yes, assuming that there is

24 no liNE-P, we want to serve those customers and they're going

25 to have to be put onto our switches somehow.
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1 Prior to reviewing BellSouth's hot cut process or

2 critiquing it, did you review any data regarding the number

3 of hot cuts performed by BellSouth?

4 A (Witness Webber) By the time I filed my Georgia

5 testimony?

6 Q Yes.

7 A (Witness Webber) Yes.

8 Q What about review of BellSouth's performance data

9 before filing your testimony?

10 A (Witness Webber) Again, although I don't think

11 it's necessarily relevant, by the time I filed my Georgia

12 testimony, I had. And I say it's not relevant simply

13 because of the fact that the performance data is based upon

14 extraordinarily low volumes in the 700 or 800 hot cuts per

15 month territory, as opposed to something like 100,000 hot

16 cuts per month in this state of Georgia should UNE-P go

17 away. So the performance data at those lower volumes wasn't

18 necessarily relevant to whether the process is going to work

19 on a going forward basis at much larger volumes.

20 Q Would you agree with me that Mel is one of the

211-argest, if not the largest UNE-P provider in Georgia?

22 A (Witness Webber) Out of the 50 or so UNE-P

23 providers that are here, it's one of the larger ones, I

24 can't say that it's the largest and I'm not quite sure how

25 many fit above it.
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Q You state in your direct testimony that MCI is

currently dependent on unbundled local switching to serve

mass market customers in Georgia, is that correct?

A (Witness Webber) r believe that's true.

Q And on page 11 of your direct testimony, lines 28

through 29 and following on page 12, you state that Mcr

cannot offer services to most of its current or embedded

base of customers absent access to unbundled local

switching; is that accurate?

A (Witness Webber) r hate to do this to you, can

you give me the line references again?

Q Sure. It's lines 28 through 29 and then follows

on on page 12, line 1.

A (Witness Webber) Give me just a second.

Q Sure.

A (Witness Webber) Okay, I see that. Okay.

Q. Now, if MCT can't serve mass market customers

without UNE-P, where will the volume of hot cuts come from

that you say BellSouth can't handle if UNE-P is eliminated?

A (Witness Webber) The supposition made in my

testimony is that somehow the economic and operational

barriers are removed such that we can rely on use of the

UNE-L development -- deployment strategy to support the

whole mass market. So, in other words, we wave the Magic

Wand, if you will, and assume that UNE-P is replaced by UNE-
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1 L. And in that circumstance, then, the question is whether

2 the processes that are in place are capable of supporting

3 today's mass market volumes, but, instead of in a UNE-P

4 environment, in a UNE-L environment.

5 Q. Yes or no, Mr. Webber. If UNE-P is eliminated,

6 Mel will stop serving mass market customers in Georgia?

7 A (Witness Webber) I can't say for certain.

8 Q. But it is your testimony that they can't serve

9 mass market customers in Georgia without unbundled local

10 switching; is that right?

11 A (Witness Webber) If they're to use the UNE-L

12 strategy, that's correct.

13 Q. Now, you made certain calculations in your direct

14 testimony regarding the number of hot cuts that would be

15 required if UNE-P is eliminated; is that right?

16 A (Witness Webber) May I have a page reference,

17 please.

18 Q. Sure. It's your direct testimony at Page 20,

19 Lines 18 to 21. Page 20, Lines 18 through 21.

20 A (Witness Webber) That's a portion of that

21 discussion. And I would note that the discussion continues

22 on to the next half a page or so.

23 Q. Sure and just the complete the circle, you

24 believe that the total number of hot cuts on a monthly basis

25 would be about 94,000; is that right?
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1 A (Witness Webber) Not necessarily. Let me explain

2 this a little bit here. Ultimately what I did was I took

3 the analysis that Mr. Hartley and Mr. Ainsworth put together

4 in their testimonies, and I modified it so that it would

5 account for Georgia-specific hot cut volumes as opposed to

6 regional hot cut volumes. So, in that regard, it's their

7 analysis modified on a state-specific as opposed to an

8 analysis I created out of whole cloth.

9 Q. Okay, I'm a little confused. Are you or are you

10 not suggesting to this Commission that a potential outcome

11 of removing UNE-P is hot cuts totally approximately 94,000 a

12 month?

13 A (Witness Webber) Based upon the analyses that Mr.

14 Ainsworth and Mr. Hartley did, these numbers and these

15 approximate volumes are what that result would be.

16 Q. Okay.

17 A (Witness Webber) My expectation, frankly, is that

18 they would be a little bit higher. But we're talking about

19 ballparks here. This is roughly 100.000, and we're seeing

20 roughly 7- or 800 per month right now. The difference in

21 that last five or ten percent frankly is not relevant. The

22 issue at hand is whether we can scale from something like 7

23 or 800 to something like 100,000 per month in the state.

24 Q. Did you include MCI's UNE-P lines when you made

25 this calculation?



A17164-030 3/25/04 4:02 PM Page 6

Page 665

1 A (Witness Webber) It's based upon what the

2 imbedded UNE-P base would be at that time. And to the
"

3 extent that.MCr is still operating in the state, then yes,

4 that would be true.

5 Q. So if Mcr decides not to go to UNE-L if UNE-P is

6 eliminated, your calculation would be overstated; is that

7 right?

8 A (Witness Webber) Unless they've walked away from

9 the state, somebody bought their base and did che

10 conversion, r suppose that's correct.

11

12

Q.

A

Okay.

(Witness Webber) Again, the hypothetical here is

13 that all of the business which is currently supported by

14 UNE-P, waving that Magic Wand, is now supported by UNE-L.

15 And that would include MCl and AT&T and 50 other carriers,

16 some of whom are represented here today.

17 Q. Okay. On Page 21, Lines 8 to 14 in your direct

18 testimony, you talk about churn; is that correct?

19

20

A

Q.

(Witness Webber) Yes, I see that.

Where did you get the churn rate of 6.25 percent a

21 month?

22 A (Witness Webber) As I state in my testimony, that

23 comes from Dr. Bryant's analyses.

24 Q. Did you provide any analysis or input into

25 calculating this churn rate?
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Q.

A.

Q.

transport and related services. To the extent that issues pertaining
to such performance limit CLECs' ability to provide services, back
stop measures and dynamic impainnent findings should be
implemented expeditiously.

4. EELs
The Commission should implement EEL provisioning guidelines
that assure that CLECs are able to purchase DSO level loops in
combination with transport, multiplexing, and concentration as
described in this testimony. Moreover, such EELs should be
integrated into the Mass Market Hot Cut and Transitional Batch
Hot Cut Processes.

TO WHAT EXTENT DOES MCI UTILIZE UNE-P IN GEORGIA?

MCI is currently serving REDACTED end-user lines via the UNE-P in Georgia

from REDACTED separate wire-centers.

IS MCI CURRENTLY ABLE TO SERVE ITS EMBEDDED CUSTOMER

BASE THROUGH A UNE-L STRATEGY?

21 A. Setting aside questions regarding the economic practicability of serving residential

22

23

24

25

26

27

28

29

and smaller business customers via UNE loops in the state of Georgia - a topic Dr.

Bryant addresses in his testimony - MCI cannot currently reach its customer base

throughout most of the state. As is clearly demonstrated on the map contained in

Exlubit JDW-2, MCl's local customers are spread throughout the entire state and

the company is 0nly collocated in a few wire-eenters. Without collocation or some

other method ofphysically accessing customer loops - such as EELs coupled with

a seamless hot cut process capable ofhandling large volumes ofboth inbound and

outbound customer movement - MCI cannot offer services to most of its current,

I1of63



A17164-030 3/25/04 4:02 PM Page 8

PUBLIC DISCLOSURE VERSION Direct Testimooy of James Webber
GAPUC Case No. 17749-U

2

3

4

5

6

7

8

9

10

11

12

13

14

15

. 16

17

18

19

20

21

22

23

24

III.

Q.

A.

or embedded, base ofcustomers absent access to Wlbundled local switching. MCI

is currently dependent on ULS to serve the mass market in Georgia.

BELLSOUTH'S HOT CUT PROCESSES ARE INADEQUATE AND LEAD
TO IMPAIRMENT

THERE ARE A NUMBER OF ISSUES IN THIS PROCEEDING RELATED

TO HOT CUTS. PLEASE DESCRIBE THE HOT CUT PROCESS AND

EXPLAIN WHY THESE ISSUES ARE IMPORTANT.

The term "hot cut" descnbes the near-simultaneous disconnection ofa working

loop from a port on one carrier's switch and the reconnection ofthat loop to a

port on a different carrier's switch, without any significant out-of-service period.

A hot cut must also include some type ofnotification made to the appropriate

number administrator informing the administrator that the customer's telephone

number is now assigned to a different carrier, thereby allowing the customer to

receive incoming calls at hi<! or her existing telephone number. In a hot-eut
,

scenario, regardless ofwhose switch the customer is moving from, and to, the

ILEC must perform two manual wiring activities at the main distributing frame

("MDF'): (1) pre-wiring and (2) the actual loop cutover.

During the pre-wiring stage the technician places a jumper between the CLEC tie

facility connecting the CLEC's collocation cage to the ILEC central office. and the

customer loop. The jumper is terminated at the tie facility but not at the loop see.

When the cut is scheduled to begin. the jumper that is connected to the loop side

12 of63
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1 Q. The other input you talked about this morning was

2 the total market share input. And I think you said changing

3 that one little thing from 15 percent to 10 percent. Do you

4 recall that?

5 A (Witness Staihr) Yes, I do.

6 Q. Okay. That one little thing was reducing the CLEC

7 market share by a third; correct?

8 A (Witness Staihr) Yes, it was.

9 Q. Okay, And cutting BellSouth's total -- or, excuse

10 me, cutting the CLEC's, in the BACE model's total market

11 share by a third, did not cause a single market to go from

12 NPV positive to NPV negative; correct?

13 A (Witness Staihr) No. Nor would we expect that it

14 would, given the massively understated costs that Mr. Farrar

15 had talked about in his part of the presentation.

16 Q. Now, you made the observation, the beginning of

17 your presentation, that the results of the BACE model differ

18 from actual deployment of switches by CLECs; do you recall

19 that? I think it was the top of your Slide 50, Page 50.

20 A (Witness Staihr) Let me just make sure I have got

21 the same thing you have.

22 I believe what it says there, it seems to disprove

23 evidence that we have from real world experience.

24 Q. Right. Now, in the real world, at least today,

25 CLECs have access to UNE-Pi correct?
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1 A (Witness Staihr) For now, yes, sir.

2 Q. Okay. And in your deposition, do you recall

3 testifying that the availability of UNE-P affects CLEC's

4 choices of whether to deploy its own switch?

5 A (Witness Staihr) If you have a specific cite in

6 my definition that you could refer me.

7 Q. Let me ask you this question. Is it your

8 testimony as an economist that the availability of UNE-P

9 affects CLEC's choices of whether or not to deploy their own

10 switches?

11 A (Witness Staihr) It's my testimony that the

12 availability of UNE-P could affect a CLEC's choice.

13 Q. And could it effect that choice if it could

14 provide services using UNE-P more cheaply than it could

15 provide service using its own switch, even if it's own

16 switch it could turn a profit using its own switch?

17 A (Witness Staihr) Well, again, the answer is it

18 could, depending about on a million other things, including

19 revenues, market share, other cost, etc. The answer is it

20 could.

21 Q. If we held all those other things constant -- the

22 availability of UNE-P, assuming that the CLEC had UNE-P

23 available to it -- and assume that it could deploy its one

24 switch and make money, but it could make more money if it

25 used UNE-P. In that case, wouldn't the availability of UNE-



A17164-031 3/25/04 4:03 PM Page 5

Page 681

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P affect the CLECs decision about whether or not to deploy

its own switch?

A (Witness Staihr) If you're holding constant about

a million things, yes.

Q. Now, the BACE model assesses whether economic

barriers to CLEC entry exists, and if they do, to what

extent; correct?

A (Witness Staihr) No, the BACE model attempts to.

Q. Okay. And the consideration of economic barriers

is part of the potential deplo}'TIlent test set out in the TRO;

correct?

A (Witness Staihr) Yes. The base models designed

to answer the questions of whether or not an entrant can

successfully deploy in a potential scenario.

Q. Okay. And it's definition, the potential

deplo}'TIlent test seeks to measure what potentially would

happen, not what is actually occurring in real world

experience today; correct?

A (Witness Staihr) That's correct.

Q. Okay. So then can we agree, then, by definition,

the results of the potential deplo}'TIlent test will not be

equal to actual real world experience concerning deployment?

A (Witness Staihr) Not necessarily. We can't agree

with that at all. Because if it is potentially possible to

use UNE-L to serve mass market customers profitably, and we
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1 riskier investment than ILECs, and that the cost of capital

2 used for the CLEC should be higher than for the ILEC;

3 correct?

4 A (Witness Staihr) Yes, sir.

5 Q. Okay. And are you aware that this Commission last

6 year approved a cost of capital for BellSouth of 9.27

7 percent?

8 A (Witness Staihr) I'm not familiar with this

9 Commission's decisions, sir, but I'll believe that subject

10 to check. Sure.

11 Q. You recommend a cost of capital for use in the

12 BACE for the CLEC of 14.43 percent; correct?

13 A (Witness Staihr) Yes, I do.

14 Q. That's more than 50 percent higher than this

15 Commission's approved cost of capital for BellSouth;

16 correct?

17 A (Witness Staihr) And because this Commission's

18 approved cost of capital for BellSouth is an ILEC, we would

19 certainly expect that the cost of capital for a CLEC should

20 be higher.

21 Q. Would you -- is it your testimony that it has to

22 be 56 percent higher?

23 A (Witness Staihr) Not necessarily.

24 Q. Now, Mr. Farrar, in calculating the economic

25 crossover point for a CLEC that you end up recommending in
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1 the scope of this proceeding. But the scope of the analysis

2 that I provided to the Commission was evaluating the costs

3 of impairment related providing mass market services.

4 Q. Now, both of these affidavits were filed with the

5 Commission before this proceeding before certainly court

6 today. And I believe in the case of Knology, it was filed

7 on the 27 th day of January, and in the case of USLEC,

8 February 12.

9 Did you consider any of this information in

10 formulating your opinions and your model concerning the

11 costs of back haul?

12 A (Witness Turner) well, my testimony, if you're

13 referring to these being on January 27 th
, I believe my

14 testimony was filed on December 23 m
, where I would have

15 provided this Commission with the cost of back haul. So I

16 could not have considered them in that time frame. And then

17 my surrebuttal, of course, was filed on February 18 th
, but I

18 was responding at that point to rebuttal testimony that was

19 filed by BellSouth.

20 Q. Let me ask you this. When you filed any of your

21 testimony, direct or surrebuttal, were you aware of this

22 evidence that had been filed with the Commission concerning

23 the extent to which CLECs are, in fact, able to incur the

24 cost of back haul and serve their customers in competing

25 with BellSouth?
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1 A (Witness Turner) Well, I could not have been

2 aware of it for my direct because it wasn't available. But

3 I did not -- I was not aware of this when I filed

4 surrebuttal.

5 Q. And were you aware of it prior to taking the stand

6 today? Did any of the lawyers for CompSouth or for AT&T or

7 for MCI bring to your attention the fact that these carriers

8 had submitted affidavits indicated that they are not

9 impaired by virtue of the costs of back haul?

10 A (Witness Turner) I knew generally that affidavits

11 had been filed by a variety of carriers. I had not reviewed

12 them personally.

13 MR. ROSS: Mr. Chairman, no further questions for

14 the witness. And I believe BellSouth's case is complete.

15 CHAIRMAN EVERETT: Thank you. You're excused,

16 please, sir.

17 At this time we'll have our redirect.

18 MR. HENRY: Mr. Chairman, Mickey Henry with AT&T.

19 Just a couple of questions.

20 REDIRECT EXAMINATION

21 BY MR. HENRY:

22 Q. You just were discussing two firms. One was US

23 LEC that provides DS-1 and above service. You indicated

24 that they would not have been in your ,analysis; correct?

25 A (Witness Turner) No, they would not have been.
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A. I As I indicated earlier. UNE-P is part of a natural market transition whose duration

2 I is unknown because it is in the hands of customers themselves. The POTS

3 market is shrinking, as customers increasingly desire services with higher

4 I bandwidth (for data) or different features. As the market changes. carriers that

5 rely on UNE-P (to one degree or another) will have to evolve in response.--_..- .,.,.,...,....

6

7 There are two directions where the evolution appears most likely. The first will

As I indicated earlier, UNE-P is part of a natural market transition whose duration

is unknown because it is in the hands of customers themselves. The POTS

market is shrinking, as customers increasingly desire services with higher

band\vidth (for data) or different features. As the market changes, eaniers that

rely on UNE-P (to one degree or another) will have to evolve in response.
19

20

21

22

23

voice services in a packet formal. While this innovation is clearly exciting, it is

still unclear 110W qUickly (and how deeply) the service will fundamentaliy change

customer options. In the near term, for those customers with high-speed data

connections, VOIP will likely provide inexpensive altematives. But it is still

unclear how VOIP will really change local market conditions. Criticully. to use

66
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> CLECs' Inconsistent Arguments




